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the Act as it was in force prior to April 4, 
1995.

motion, or upon the request of any per-
son who has applied for protection on 
the same variety, for which an adverse 
certificate has been issued, for the pur-
pose of determining the question of pri-
ority between two or more parties 
claiming development or discovery of 
the same novel variety; Provided, how-
ever, That any person shall have for-
feited his or her right to assert priority 
when an adverse certificate has been 
issued, if he or she fails to make a re-
quest for the institution of a priority 
contest within 1 year of the publication 
in the Official Journal of issuance of 
the adverse certificate by the Sec-
retary, or if he or she fails to make the 
request within the period for taking ac-
tion after refusal of the application on 
the basis of the adverse certificate.

§ 97.206 Preparation for priority con-
test between applicants. 

(a) Before a priority contest will be 
handled by the Office, an examiner 
must determine that the same novel 
variety is involved in separate applica-
tions filed by two or more parties and 
apparently certifiable to each of the 
parties, subject to the determination of 
the question of priority. 

(b) The fact that a certificate has 
been issued will not prevent a priority 
contest.

§ 97.207 Preparation of priority papers 
and declaration of priority contest. 

(a) When a priority question is found 
to exist, the examiner shall forward 
the pertinent files to the Commis-
sioner, together with a written state-
ment showing the reason for the con-
test. 

(b) The Commissioner shall institute 
and declare the priority contest by for-
warding a notice to each of the appli-
cants involved. Each notice shall in-
clude the name and residence of each of 
the other applicants or those of his or 
her attorney or agent, if any, and of 
any assignee, and will identify the ap-
plication of each opposing party by 
number and filing date, or in the case 
of a certificate, by the number and 
date of the certificate. The notice shall 
specify the basis of the priority con-

test. The notice shall specify a time, 
not to exceed 2 months, for filing pre-
liminary statements. 

(c) When a notice is returned to the 
Office undelivered, or when one of the 
parties resides abroad and his or her 
agent in the United States is unknown, 
notice may be given once by publica-
tion in the Official Journal.

§ 97.208 Burden of proof. 
The parties to a priority contest will 

be presumed to have developed their 
varieties in the chronological order of 
the filing dates of their applications 
for certificates involved in the priority 
contest, and the burden of proof will 
rest upon the party who last filed an 
application.

§ 97.209 Preliminary statement on 
novel variety developed in the 
United States. 

(a) Each party to the priority contest 
is required to file on or before a date 
fixed by the Office, a concise prelimi-
nary statement giving the facts and 
dates relating to the development of 
his or her alleged novel variety. The 
preliminary statement must be signed 
by the owner; Provided, however, That 
in appropriate circumstances, as when 
the owner is dead or legally incapaci-
tated, or a showing is made of inability 
to obtain a statement from the owner, 
the preliminary statement may be 
made by the assignee or by someone 
authorized or entitled to make the 
statement, having knowledge of the 
facts. 

(b) Preliminary statements shall be 
filed with the Office in duplicate. A 
copy shall be forwarded to each oppos-
ing party by the Office as soon as prac-
ticable after both parties have filed 
their statements within the requisite 
period. 

(c) In filing a preliminary statement 
each party must show the following in-
formation: 

(1) The date upon which the first de-
termination of the novel variety was 
made. 

(2) The date upon which the first 
written description of the novel variety 
was made. If a written description of 
the novel variety has not been made 
prior to the filing date of the applica-
tion, it must be so stated. 
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